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A possible escape from this conclusion is offered by a liberal construction 
of the phrase "want of authority in the celebrant." Instead of limiting 
this to a reference to his general authority to celebrate marriages, as belong- 
ing to the class of persons legally qualified for that purpose (ministers, 
persons appointed by the court, etc., each of whom must give the required 
bond), the phrase may be construed to refer to his special authority to 
celebrate the particular marriage in question. Under this construction, if 
one should celebrate a marriage under pretense of due authority, which at 
least one of the parties in good faith believes to exist, the marriage would 
be valid whether the license were regular or not, and even though the license 
were forged, or were wholly wanting. The circumstance that the license in 
Virginia, from ancient time, has been in the form of a warrant from the 
clerk to the celebrant, authorizing him to perform the ceremony between the 
parties named, justifies the presumption that the phrase "want of authority 
in the celebrant " refers as well to his want of special authority by license 
to celebrate a particular marriage, as to his authority to celebrate marriges 
in general. 

If this construction be sound, it would seem that the only mandatory 
provision of the statute is, that there shall be a celebrant, believed by one 
of the parties to have due authority, both by a special license and by gen- 
eral qualification. 

This view of the statute removes the main argument in favor of common 
law marriage, namely, that if the statutes be construed as mandatory, mar- 
riages might thereby be invalidated, by reason of some irregularity in the 
several steps, though both parties intended in good faith to conform to the 
required ceremonies — and innocent females might be designedly entrapped 
into void marriages for lewd purposes. 

As pointed out in Mr. Harris' article, the West Virginia case of Beverlin 
v. Beverlin, cited and quoted from at length in the principal case, is not 
authority as to any question of common law marriages — the discussion of 
the question in that case being purely obiter. 

It may be of interest to note that the Special Court of Appeals of Vir- 
ginia, in Colston v. Quander (Va. Law Journal, 1877, p. 689, 1. Va. Dec. 
283), decided, in an elaborate opinion by Wingfield, P. (the other two 
judges, Barton and McLaughlin concurring), that a common law marriage 
in Virginia was valid. 
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price of goods sold before adjudication, and damages for obtaining such 
goods by fraud and false pretences. Clause 2 of section 17 of the 
Bankrupt Act excepts from the operation of a discharge judgments in 
actions for frauds or obtaining property by false pretences, but does 
not except claims created by fraud or false pretences; and clause 4 of 
said section is only applicable to debts created by fraud .... of 
one while acting as a public officer or in a fiduciary capacity. 

Error to a judgment of the Circuit Court of the City of Rich- 
mond rendered April 9. 1901, in an action of Assumpsit wherein 
the plaintiffs in error were the plaintiffs, and the defendants in 
error were the defendants. Affirmed. 

The evidence in this case was sufficient to sustain the charge of 
fraud on a demurrer to the evidence, but in the view of the case 
taken by the court, the fraud did not affect the result. The defend- 
ants filed three pleas and made their discharge in bankruptcy a part 
of one of their pleas. They offered no evidence, but demurred to 
the evidence of the plaintiffs. The declaration and pleas were as 
follows : 

Declaration. 
Virginia — Circuit Court of the City of Richmond, to-wit: 
1st November Rules 1899. 

Morse & Rogers, a corporation duly created by and doing business under 
the laws of the State of New York, plaintiff, complains of C. Kaufman and 
H. Kaufman, partners carrying on business under the firm name and style 
of C. & H. Kaufman, in the city of Richmond. Virginia, defendants, of a 
plea of trespass on the case in assumpsit. For this, to-wit, that heretofore, 
to-wit, on the 12th day of May, 1897, the said defendants were indebted to 
the plaintiff in the sum of $538.30 for the price and value of goods then 
and there sold and delivered by the plaintiff to the defendants at their 
request. 

And in the sum of $538.30 for the price and value of other goods bar- 
gained and sold by the plaintiff to the defendants at their request. 

And in the sum of $538.30 for materials furnished then and there by the 
plaintiff to the defendants at their request. 

And in the sum of $538.30 for money then and there paid by the plain- 
tiff for the use of the defendants at their request. 

And in the sum of $538.30 for money found to be due from the defend- 
ants to the plaintiff on account then and there stated between them. 

And the plaintiff further says that after the said debt of $538.30 was 
made by the false pretences, false representations and fraud of the defend- 
ants, C. and H. Kaufman, the defendants procured from the United States 
District Court for the Eastern District of Virginia their discharge in bank- 
ruptcy, and the defendants olaim that by their discharge their liability to 
the plaintiff upon the debt represented by the itemized account herewith 
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filed as part of this declaration showing a balance due of $538.30 as of May 
12th, 1897, is discharged, although the court in its order granting the said 
discharge expressly provided that it should have no such effect upon the 
debt represented by the said account, and therefore the same is not dis- 
charged; and the plaintiff says that the said debt represented by the said 
account was created by the fraud of the defendants, and is not cancelled by 
the said defendant's discharge in bankruptcy. 

And the defendants afterwards, to-wit : on the day and year aforesaid, in 
consideration of the premises respectively, then and there promised to pay 
the said several sums of money respectively to the plaintiff on request. 

Yet the defendants have disregarded the said promises, and have not 
paid any of the said several sums of money, or any or either of them, or any 
part thereof, but to pay the same, have hitherto wholly failed and refused, 
and still refuse i o the plaintiff's damage $700. 

And therefore it brings its suit. 

S. S. P. Patteson, p. q. 
Puea No. 1. 

And the defendants come and say that after the making of the several 
promises and undertakings in the said declaration mentioned, and before 
the commencement of this suit, to-wit: on the 4th day of May in the year 
1899, they filed their petition in the District Court of the United States for 
the Eastern District of Virginia, praying to obtain the benefits of tha Act 
of Congress "to establish a uniform system of bankruptcy throughout the 
United States" in which petition the debt asserted by the plaintiff was 
scheduled, and by them proved in the proceedings before the referee in bank- 
ruptcy, and that notwithstanding the protest of the plaintiffs these defend- 
ants did, on the 22nd day of September, 1899, receive their discharge in 
bankruptcy from the judge of the District Court of the United States for 
the Eastern District of Virginia, which discharge released them from any 
and all liability by reason of the existing debt due to the plaintiffs at the 
time of the filing of their petition in bankruptcy aforesaid, and that said 
debt is not such as is excepted by chapter 3, section 17 of the act of Con- 
gress aforesaid, from the operation of a release by a discharge in bank- 
ruptcy, a certified copy of which discharge is hereto attached and prayed 
to be taken as part of this plea. 

And this the said defendants are ready to verify. 

C. Kaufman, 
H. Kaufman. 

S. L. Bloomberg, p. d. 

State of Virginia — City of Richmond, to-wit: 

This day personally appeared before me the undersigned Notary Public 
in and for the city aforesaid in the State of Virginia, C. Kaufman and H. 
Kaufman, and each of them being duly sworn made oath that the state- 
ments contained in the foregoing plea are true to the best of my knowledge 
and belief. 

Given under my hand this 6th day of November 1899. 

Sol. L. Bloomberg, 

Notary Public. 
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Copy of Order Discharge in Bankruptcy. 

In the District Court of the United States for the Eastern District of 
Virginia : 

In the matter of Carl Kaufman and Harry Kaufman individually and as 
late partners under the firm name of C. & H. Kaufman, No. 62, in bank- 
ruptcy. 

Bankrupts. 

Whereas Carl Kaufman and Harry Kaufman of Richmond, Va., in said 
district have been duly adjudged bankrupts, under the Acts of Congress re- 
lating to bankruptcy and appear to have conformed to all the requirements 
of law in that behalf, it is therefore order by this court that the said Carl 
Kaufman and Harry Kaufman individually and as late partners under the 
firm name of C. & H. Kaufman, be discharged from all debts and claims 
which are made provable by said acts against their estate, and which ex- 
isted on the 4th day of May, A. D. 1899, on which day the petitions for ad- 
judication were filed by them, excepting such debts as are by law exempted 
from all the operation of a discharge in bankruptcy. 

Edmund Waddill, Jb., 
U. S. Dist., Judge. 

Sept. 22d, 1899. 

United States of America. 

Eastern District of Virginia, s. s. 

I, Joseph P. Brady, Deputy Clerk United States District Court for the 
Eastern District of Virginia, do hereby certify that the foregoing is a true 
copy of order entered on the journal of said court. 

Witness my hand and the seal of said court at Richmond this 6th day of 
November, A. D. 1899. 
oooooooooooo 
o United States o 
o District Court. o 
o E Pluribus Unum o 

o Eastern District o Joseph P. Bbady, 

o of Virginia. o Deputy Clerk, 

oooooo oooooo 

Plea No. 2. 

And the said defendants come and say that the claim asserted in the de- 
claration was not created by false pretences, false representations or fraud 
of themselves, the said defendants, or either of them, and that the said 
order granting them their discharge did not provide that said discharge 
should have no effect upon the debt represented by said account as alleged 
in said declaration. 

And of this the said defendants put themselves upon the country. 

C. Kaufman, 
H. Kaufman. 
Plea No. 3. 

And the said defendants, by their attorney, come and say that thev did 
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not undertake or promise in manner and form as the said plaintiffs have 
complained, and of this the said defendants put themselves upon the 
country. 

S. L. Bloomberg, p. d. 

S. S. P. Patteson, for the plaintiffs in error. 

Sol. L. Bloomberg and Harold S. Bloomberg, for the defendants 
in error. 

Whittle, J., delivered the opinion of the court. 

This case involves the construction of paragraphs 2 and 4 of sec 
tion 17 of the Bankruptcy Act of 1898. 

It appears that from April 1 to May 12, 1897, defendants in 
error, retail shoe dealers in the city of Richmond, purchased a bill 
of goods from plaintiffs in error, a corporation doing a wholesale 
business in New York ; that on May 18, 1897, defendants in error 
made an assignment of all their assets for the benefit of creditors ; 
and that on May 4, 1899, the individual members and the firm filed 
petitions in bankruptcy in the District Court of the United States 
for the Eastern District of Virginia, and were discharged Septem- 
ber 22, 1899. Subsequently, plaintiffs in error instituted an action 
at law against defendants in error in the Circuit Court of the city 
of Richmond upon the account referred to. 

The declaration contained the common counts in assumpsit, and 
a special count, that the goods were procured by the false pretences, 
false representations, and fraud of the defendants. 

There was a demurrer to the declaration (presumably for the 
misjoinder of counts on contract and in tort), which was overruled; 
and also a plea of non-assumpsit, a plea denying the fraud and a 
plea setting up the discharge in bankruptcy. At the trial, after the 
evidence for the plaintiff had been introduced, the defendant de- 
murred to the evidence, in which the plaintiff joined. The jury 
having returned a verdict in usual form, the court sustained the de- 
murrer to the evidence and rendered judgment for the defendants. 

It was insisted, on behalf of the plaintiffs in error, that as the 
jury would have been warranted, by the circumstances of the case, 
in finding that it was not the purpose of the defendants to pay for 
the goods when purchased, and that the debt was created in fraud, 
it was not discharged by the bankruptcy of the defendants, and that 
the trial court should, therefore, have overruled the demurrer to the 
evidence and given judgment for the plaintiffs. 
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If the correctness of the foregoing premises be admitted, the 
conclusion contended for would have followed under section 33 of 
the Act of 1867 in respect to debts which are not to be affected by 
created by the fraud of the bankrupt shall be discharged. But the 
provisions of the Act of 1898 are essentially different from those of 
the Act of 1867 in respect to debts which are not to be affected by 
a discharge in bankruptcy. 

The sub-divisions of section 17 of the Act of 1898, bearing upon 
the question under consideration, are as follows : 

"Debts not affected by a discharge. A discharge in bankruptcy shall 
release a bankrupt from all of his provable debts, except such as: . . . 

(2), are judgments in actions for frauds, or obtaining property by false 
pretences or false representations, or for wilful and malicious injuries to 
the person or property of another; ... or 

(4), were created by his fraud, embezzlement, misappropriation, or de- 
falcation while acting as an officer or in any fiduciary capacity." 

It will be observed that the first part of section 33 of the Act of 
1867, in relation to debts created by fraud, is carried into para- 
graph 2 of section 17, supra, with the qualification that there must 
be a judgment in actions for frauds ; while the latter part of section 
33, in respect to fiduciary debts, is incorporated in paragraph 4. 

Plaintiffs' claim is not within the exception of paragraph 2, be- 
cause no judgment had been obtained upon it in an action for 
fraud. The manner in which the demand is evidenced, as well as 
its original nature, is an essential ingredient in determining 
whether or not the particular debt will be barred by a discharge. 

Sub-division 2 does not except from the operation of a discharge, 
claims created by fraud or by obtaining property by false state- 
ments or by willful and malicious injury to the person or property 
of another, but judgments recovered in actions for fraud on claims 
arising out of those conditions. 

By the plain language of the paragraph, the demand will be 
barred by a discharge in bankruptcy, unless reduced to judgment, 
and unless the judgment, read in connection with the pleadings in 
the ease, shows that it was recovered in an action for fraud, or ob- 
taining property by false pretences or false representations, or will- 
ful and malicious injuries to the person or property of another. 
This construction was placed upon the enactment, by the District 
Court of the United States for the Northern District of Iowa, in a 
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well considered opinion, In re Bhuiassel, 2 Am. B. E. 697 (96 Fed. 
597). 

In that case the wisdom of the limitation is commended, as a 
protection to bankrupts against constant worry and pressure from 
creditors, claiming that debts due them had been created by false 
statements with respect to the financial condition of the debtor. 

But whatever may have been the motive for the enactment, the 
language is unambigious and cannot be enlarged and extended by 
judicial interpretation to embrace subjects beyond its purview. See 
also In re Lewensdhn, 3 Am. B. K. 596, 99 Fed. 73 ; Burnham v. 
Piddoch 5 Am. B. E. 42 ; Drygoods Co. v. Hudson, Ad. Sheets 6 
Am. B. E. 657. 

It would seem to be equally clear, that the demand of plaintiffs 
in error is not within the exception of sub-division 4 of section 17. 
It is not pretended that the claim was created by the bankrupt's 
"fraud, embezzlement, misappropriation, or defalcation while act- 
ing as an officer or in any fiduciary capacity." 

The contention that "fraud" should be segregated from the qual- 
ifying language, "while acting as an officer or in any fiduciary capa- 
city," is without merit. Such interpretation would not only de- 
stroy the grammatical structure of the sentence and contravene 
its plain meaning, but would likewise be inconsistent with para- 
graph 2 of the same section, that a creditor should have obtained a 
judgment in an action for fraud, in order to override a discharge in 
bankruptcy. See In re Lewensohn, supra; Brocken v. Milner, 5 
Amer. B. E. 23, 104 Fed. 522 ; In re Bullis, Ad. Sheets 7 Am. B. E. 
238, 249. 

The learned editor of the American Bankruptcy Eeports, who is 
also the author of Collier on Bankruptcy, has appended the follow- 
ing note to the report of the case In re Rhutassel, supra : 

"It would seem from the above opinion, and it is undoubtedly true, that 
the debts created by fraud, mentioned in paragraph 4 of section 17 of the 
Bankruptcy Act, are only debts of a bankrupt who was an officer, or who 
was acting in a fiduciary capacity. The word 'fraud' as used in that sub- 
division, like the words 'embezzlement and defalcation', is limited to officers 
and fiduciaries." 

It is unnecessary to discuss this case m any other aspect. What 
has been said is predicated upon the theory, most favorable to the 
plaintiffs in error, that the jury would have been warranted, under 
the circumstances of the case, in inferring that the debt was fraud- 
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ulent in its inception. The demand asserted was barred by the dis- 
charge in bankruptcy of defendants in error, and there was no error 
in the proceedings complained of detrimental to plaintiffs in error. 
The judgment of the Circuit Court must be affirmed. 

Affirmed. 

NOTE BY ASSOCIATE EDITOR.— This construction of section 17 of 
the Bankruptcy Act of 1898 seems to us undoubtedly correct — the only one 
consonant with the terms of that Act. Criticism can be directed only 
against the Act itself, its phraseology and its spirit. The Supreme Court 
of New Jersey has just reached the same conclusion as that of our Court of 
Appeals. In Barnes Mfg. Co. v. Norden, 51 Atl. 454, the facts of the case 
were substantially tne same as those in the principal case: if there was 
any difference, it was in favor of the greater fraud of the New Jersey 
debtors. Said Dixon, J., speaking for the court: 

"The Bankrupt Act of 1867 excepted- from tne operation of a discharge 
debts created by fraud, and perhaps the company's judgment may have 
been recovered for such a debt ; but, clearly, the judgment was not obtained 
in an action for fraud, which is necessary, to come within the exception 
made by the law of 1898. To be such a judgment, the fraud of the defend- 
ant must be the ground of the action — the basis of the right to judgment. 
In re Blumberg (D. C.) 94 Fed. 476. The action in which the present judg- 
ment was rendered was in contract, on the common money counts, without 
any suggestion of fraud. Undoubtedly the defendant was discharged from 
that judgment, if the United States Bankrupt Act can effect such a dis- 
charge; and that it can is too well settled to require discussion. The ob- 
jection urged by counsel for the company, that a law having that result 
would impair the obligation of contracts, has no force, since, by the Con- 
stitution, Congress is not forbidden to impair the obligation of contracts, 
and is expressly authorized to establish uniform laws on the subject of 
bankruptcies throughout the United States the normal effect of which laws 
is the impairment of such obligations." 

Turning now to the Bankruptcy Act of 1898, it may be asked, What is 
a 'judgment in an action for fraud or obtaining property by false pretences 
or representations'? Trespass on the case generally will lie for fraud, for 
neglect, for malicious prosecution, or any other tort not resulting from 
force applied by the wrongdoer. 4 Minor's Inst., 3d Ed., p. 437. And it 
would seem, if the spirit of the act is in this case also its life, that the 
words "actions for fraud" would include any proceeding at law or in equity, 
the foundation of which rests in fraud; and accordingly that a decree re- 
scinding a contract for fraudulent representations made in its procurement, 
and requiring the repayment of any money paid by complainant on the con- 
tract, would be a "judgment" in such an "action." And the pleadings 
should show that the theory of the proceeding, in whatever forum, was not 
contract, but tort, for the fraud or false representation. 

The opinion in the principal case carefully points out the "essential dif- 
ference" between the Bankruptcy Acts of 1867 and 1898 — between "debts 
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created by the fraud of the bankrupt" (1867) and "judgments in actions 
for frauds," etc. (1898), stating in terms that "sub-division 2" of the Act 
of 1898 "does not except from the operation of a discharge claims created 
by fraud." Inferentially, therefore, the cases construing the former Act 
are not a safe guide in the construction of the latter, as is shown by the 
fact that all the cases cited by the court in the principal case have been de- 
cided since 1898. Authority is abundant for the contention of the appellant 
under the Act of 1867. The difficulty has been to find adjudged cases con- 
struing the later Act. 

When we consider the spirit of the Act of 1898 upon the question of 
fraud, we confess that we prefer that of its immediate predecessor. The 
commendation of the present provision in Re Rhutassel, 96 Fed. 597, cited 
in the principal case, is predicated upon the desirability of protecting bank- 
rupts "from worry and pressure from creditors". The learned Federal 
judge who decided it, seems to have thought that but little weight need be 
attached to the worry of the creditor at the loss of his property, by 
methods which would would form a legitimate subject of inquiry by a crim- 
inal court. 

All diligence should be used by the creditor to obtain his judgment be- 
fore the discharge is granted, for, as Judge Whittle says, in the principal 
case, "the demand will be barred by a discharge unless reduced to judg- 
ment." 



